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CITY OF NORMANDY
ORDINANCE NO. 952

AN ORDINANCE OF THE CITY OF NORMANDY PARK, WASHINGTON
GRANTING HIGHLINE WATER DISTRICT A NON-EXCLUSIVE
FRANCHISE TO CONSTRUCT, MAINTAIN, OPERATE, REPLACE AND
REPAIR A WATER SYSTEM WITHIN PUBLIC RIGHTS-OF-WAY OF THE
CITY OF NORMANDY PARK, AND FIXING A TIME WHEN THE SAME

WHEREAS, Highline Water District, a Washington special purpose municipal
corporation(“District"), owns water facilities (“Facilities”) located in the City of Normandy Park,
a Washington non-charter municipal code city ("City"), and a portion of such Facilities are located
within the City right-of-way as hereinafter de?ned; and

WHEREAS, RCW 57.08.005 (3) authorizes the District to conduct water throughout the
District and any city and town therein, and construct and lay facilities along and upon public
highways, roads and streets within and without the District; and

WHEREAS, RCW 35A.47.04O authorizes the City to grant non-exclusive franchises for
the use of the public streets above or below the surface of the ground by publicly owned and
operatedwater facilities;and

WHEREAS, the City and the District have prepared a Franchise Agreement to provide for
the operation of District Facilities within the City right-of-way.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF NORMANDY PARK,
WASHINGTON, DO ORDAIN AS FOLLOWS:

Section 1. Definitions.

Where used in this franchise (the ''Franchise'') these texms have the followingmeanings:

A. "City" means the City of Normandy Park, a Washington municipal
corporation, and its respective successors and assigns.

B. "District" means the Highline Water District, Washington municipal
corporation, and its respective successors and assigns.

C. “Facility” or "Facilities" means tanks, reservoirs, water treatment
facilities, meters, pipes, mains, services, valves, blow offs, vaults, ?re suppression water
facilities, risers, generators, electrical control panels, power meters, telephone
connections,pressure reducing valves ("PRVs"), pump stations, meter stations, lines,
service lines located in the Franchise Area as de?ned below, and all other necessary or
convenient facilities and appurtenances thereto for the purpose of operating a water utility
system, whether the same be located over, on or underground.

Ordinance 9 5 2
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Section 2. Franchise.

D. "FranchiseArea" means every and all of the public roads, streets, avenues,
alleys, highways and rights-of-way of the City as now or hereafter laid out, platted,
dedicatedor improved; and any and all public City roads, streets, avenues, alleys, highways,
and other rights-of-way that may hereafter be laid out, platted, dedicated or improved
in the District's service area within the present corporate boundariesof the City (as depicted
in Exhibit B, attached hereto, which is by this reference incorporated as if fully set forth
herein), and as such corporate boundaries may be extended within District's service area
by annexation or otherwise, but shall not include private roads, streets, avenues and alleys.
The Franchise Area shall not include or convey any right to the District to install facilities
on, or to otherwise use, City owned or leased properties.

E. "Ordinance" means this Ordinance No. 951, which sets forth the terms and
conditions of this Franchise.

F. "Party" or "Parties" means the City or the District individually, or
collectively as addressed in this Franchise.

G. "Revenue" means income received by the District from the sale of metered
water to direct retail customers whose properties receiving such service from the District's
water system are located within the City. Revenue shall not include: late fees; shut-off and
reconnect fees; delinquent service charge collection costs and expenses; surcharges; impact
or mitigation fees; permit fees and costs; any type of connection charges, general facilities
charges, or local facilities charges; local improvement district and utility local
improvement district assessments and payments; grants; contributed assets (contributions
in aid of construction); income to recover the cost of ?re suppression facilities and to pay
for the provision of ?re suppression services; loans; income from legal settlements not
related to water sales to District customers; income from telecommunication leases or
licenses; income from real property or from real property sales; income from the sale of
surplus equipment, tools or vehicles; interest income; penalties; hydraulic modeling fees;
water system extension agreement fees and charges; income from street lights; labor,
equipment and materials charges; or any other fees and charges.

H. “City Manager” means the City Manager of the City of Normandy Park, or
the City Manager’s designee.

A. In addition to the authority granted by State law to the District to locate, operate
and maintain its Facilities in public roads and streets, the City does hereby grant to District the
non-exclusive right, privilege, authority and franchise to construct, install, lay, support, attach,
maintain, repair, renew, replace, remove, enlarge, operate and use Facilities in, upon, over, under,
along, through and across the Franchise Area for purposes of its water utility functions as de?ned
in Title 57 RCW beginning on the Effective Date of this Franchise; provided the City's grant of
the right to use the Franchise Area to the District as provided herein for its Facilities shall not be
construed to require the District to provide such Facilities to the City.
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B. Nothing contained in this Ordinance is to be construed granting permission to
District to go upon any other public place other than those types of public places speci?cally
designated as the Franchise Area in this Ordinance. Permission to go upon any other property
owned or controlled by the City must be sought on a case-by-case basis from the City.

C. In addition to the rights granted to the District to undertake and perform activities
within the Franchise Area as provided herein, District shall have the right to discharge District
water supply to and into the City’s storm water system while performing water system ?ushing
and other District activities, provided any District water to be discharged to the City’s storm water
system must comply with all applicable federal and state water quality standards and the City’s
NPDES permit relating to the City’s storm water system.

D. At all times during the term of this Franchise, District shall fully comply with
all applicable federal, and state laws and regulations and required permits, including, but not
limited to, RCW 39.04.180 for construction trench safety systems, chapter 19.122 RCW for utility
damageprevention, the State EnvironmentalPolicy Act, the State of Washington Pollution Control
Law, and the FederalClean Water Act

Section 3. Non-interference of Facilities.

A. District's Facilities shall be located, relocated and maintainedwithin the Franchise
Area so as not to unreasonably interfere with the free and safe passage of pedestrian,bicycle, and
vehicular traf?c and ingress or egress to or from the abutting property and in accordance with the
laws of the State of Washington, and the ordinances, resolutions, rules and regulations of the City
of Normandy Park. Nothing herein shall preclude District from effecting temporary road closures
as reasonably necessary during construction or maintenance of its Facilities provided District
receives prior City approval, which shall not be unreasonably withheld, and, provided ?rrther,
District shall have the right to effect temporary road closures in the event of emergencies to
maintain, repair and replace its Facilities without prior City approval but the District shall obtain
City approval of such road closuresas soon as reasonably possible.

B. Whenever it is necessary for District, in the exercise of its rights under this
Franchise, to make any excavation in the Franchise Area, District shall, upon completion of such
excavation, restore the surface of the Franchise Area to City standards,as nearly as reasonably
possible to its condition prior to any such excavation, installation, construction, relocation,
maintenance or repair, at no expense to the City; PROVIDED, HOWEVER, that no such work
shall be done prior to the obtaining of a permit therefor issued by the City Manager, which permit
shall set forth conditions pertainingto the work to be doneandspeci?cationsfor therestorationof the
streets and right-of-ways.

C. If the City determines that the District has failed to restore the right-of-way in
accordancewith the conditions set forth in this Franchise, the City shall provide the District with
written notice, which shall include a description of actions the City believes necessary to restore
the right-of-way. If the right-of-way is not restored in accordance with the City's notice within
?fteen (15) days of that notice, or such longer period as may be speci?ed in the notice, the City,
or its authorized agent, may restore the right-of-way and District shall be responsible for all
reasonable costs and expenses incurred by the City in restoring the right-of-way accordance
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shall within a reasonable time evaluate such alternatives and advise the District in writing whether
one or more of the alternatives is suitable to accommodatework that would otherwise necessitate
relocation of the Facilities. If so requested by the City, District shall submit such additional
information as is reasonably necessary to assist the City in maldng such evaluation. The City shall
give each alternative full and fair consideration. If the City reasonably determinesthat there is no
other feasible alternative, the City shall provide the District with further written notice to that
effect, and the District shall then relocate its Facilities by its own forces, by separate public works
contract or by participating in the City’s public works project in accordancewith Section 4 (G).
The City shall cooperate with the District to designate a substitute location for its Facilities within
the Franchise Area. The City will establisha date by which Facilities will be relocated, which date
will be not less than one hundred eighty (180) days after ?irther written notice to the District as to
the Facility to be relocated. District must ?nish relocation of each such Facility by the date so
established.

C. The cost of relocating such Facilities existing within the Franchise Area shall be
paid as follows:

(1) If the relocation occurs within ten (10) years or a third party
on the District’s behalf constructed such Facility, then the City shallpay ?fty percent (50%)
of the cost of such relocation and the District shall pay the remaining ?fty percent (50%).

(2) If the relocation occurs more than ten (10) years after the District or a third
party on the District’s behalf constructed such Facility, then the relocation shall be at the
District's sole cost.

(3) However, if the City requires the relocation of Major Facilitiesde?ned as water
mains of twelve (12) inch diameter or greater, supply stations, pump stations or vault
structures ("Major Facilities" or “Major Facility”) to accommodate the completion of or as
a result of a City project, where such facility carmot reasonably be supported, disconnected,
relocated or removed, then the City shall pay ?fty percent (50%) of the cost of the
relocation of the Major Facility and the District shall pay the remaining ?fty percent (50%)
without limitation on the age of the facility; provided, the City and District agree to give
full and fair consideration to any lower-cost alternatives to relocating the Major Facility
meeting the minimumoperational requirements of the Parties, and the City and the District
shall each pay ??y percent (50%) of the lower-cost alternative.

(4) For the purposes of this Section 4, the date of the Facility’s acceptance by
the District Boardof Commissioners, or the date of ?nal contract payment for the facility’s
installation (whicheveroccurs ?rst), shall determine the age of the Facility.

(5) Whenever any State or Federal Agency with legal authority within the
Franchise Area requires the relocation of District Facilities, the relocation shall be at the
District's sole cost. Thisprovision does not limit the District’s rights to seek reimbursement
for the costs of such relocation from the State or Federal Agency requiring the relocation.
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(3) District shall submit information related to the general location,
proposed location, and capacity of all existing and proposed Facilities within the City as
requested by the City within a reasonable time, not exceeding twenty (20) days from receipt
of a written request for such information,provided that such information is in the District's
possession, or can be reasonably developed from the information in District's
possession.

(4) The City will provide information relevant to the District's operations within
a reasonable period of written request to assist the District in the development or update of
District's Comprehensive Water Comprehensive Plan(s), provided that such informationis
in the City's possession, or can be reasonably developed from the information in the City's
possession.

District and City shall each assign a representa?ve whose responsibility shall be to
coordinate planning for capital improvement plan projects including those that involve
undergrounding. At a minimum, such coordinationshall include:

(1) For the purpose of planning, the District and the City shall provide
other with a copy of their respective current adopted Capital hnprovernent Plan annually
and upon request by the other Party.

(2) By February 1st of each year, District shallprovide the City with a schedule
of the District's planned capital improvements which may affect the rights-of-way for that
year.

(3) By February 1st of each year, City shall provide the District with a schedule
of City's planned capital improvements which may affect the rights-of-way for that year
including but not limited to street overlays and repairs, storm drainage improvements and
construction, and all other rights-of-way activities that could affect Disnict capital
improvements and infrastructure.

The Distxict shall meet with the City, and other franchisees and users of the

(5) All construction locations, activities, and schedules shall be coordinated to
minimize public inconvenience, disruption or damages.

(6) The City and the District agree to cooperate in the planning and
implementationof emergency operations response procedures.

(7) Without charge to eitherParty, both Parties agree to provide each otherwith
as-built plans, maps a.ndrecords in electronic format as available that show the location of
its facilities within rights-of-way.

Section 7. Indemni?cation.

A. District shall indemnify, defendand hold the City, its agents, officers, employees
,volunteers and assigns harmless from and against any and all claims, demands, liability, loss, cost,
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Section 8. Default.

damage or expense of any nature whatsoever, including all costs and attorney's fees, made against
them on account of injury, sickness, death or damage to persons or property which is causedby or
arises out of, in whole or in part, the willful, tortious or negligent acts, failures and/or omissions
of District or its agents, servants, employees, contractors, subcontractors or assigns in the
construction, operation or maintenance of its Facilities or in exercising the rights granted District
in this Franchise; provided, however, such indemni?cation shall not extend to injury or damage
to the extent caused by the negligence or willful misconduct of the City, its agents, officers,
employees, volunteers or assigns.

B. City shall indemnify, defend and hold the District, its agents, ot?cers, employees,
volunteers and assigns harmless ?‘om and against any and all claims, demands, liability, loss, cost,
damage or expense of any nature whatsoever, including all costs and attorney's fees, made against
them on account of injury, sickness, death or damage to persons or property which is caused by or
arises out of, in whole or in part, the willful, tortious or negligent acts, failures and/or omissions
of City or its agents, servants, employees, contractors, subcontractors or assigns in the City's
performance, administration and operation of this Franchiseor in exercising the rights granted City
in this Franchise; provided, however, such indemni?cation shall not extend to injury or damage
to the extent caused by the negligence or willful misconduct of the District, its agents, officers,
employees, volunteers or assigns.

C. In the event any such claim or demand be presented to or ?led with the District or
the City arising out of or relating to the acts or omissions in whole or in part of the other Party, the
Party shall promptly notify the other Party thereof, and the noti?ed Party shall have the right, at
its election and at its sole cost and expense, to settle and compromise such claim or demand.

D. Should a court of competent jurisdiction determine that this Franchise is subject to
RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to persons
or damages to property caused by or resulting from the concurrent negligence of City and District,
their of?cers, employees and agents, District's liability hereunder shall be only to the extent of
District's negligence and the City’s liability shall be only to the extent of the City’s negligence. It
is further speci?cally and expressly understood that the indemni?cation provided herein
constitutes the parties‘ waiver of immunity under Industrial Insurance, Title 51 RCW, solely for
the purposes of this indemni?cation.

If the District fails to comply with any of the provisions of this Franchise, unless otherwise
provided for herein, the City may serve upon the District a written order to so complywithin thirty
(30) days from the date such order is received by the District. If the District is not in compliance
with this Franchise a?er expiration of said thirty (30) day period, the City may act to remedy the
violation and may charge the costs and expenses of such action to District. The City may act
without the thirty (30) day notice in case of an emergency. The City may in addition,by ordinance
adopted no sooner than ?ve (5) days after notice of the City Council hearing (at which District
will have an opportunityto be heard) on the impending ordinance, declare an immediate forfeiture
of this Franchise, provided, however, if any material failure to comply with this Franchise by
District cannot be corrected with due diligence within said thirty (30) day period, the District's
obligation to comply and to proceed with due diligence being subject to unavoidable delays and
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Section 14. Franchise Payment.

The City's agreement and forbearance includes not facilitating or cooperating with any other city
or town to attempt pursuant to RCW 35.13A.O60 or as such statute may be amended or superseded
to assume jurisdiction over the District or any District responsibilities, property, facilities,
equipment or utility customers located within or without the City's corporate limits during the
Term of this Franchise; provided, that this provision shall not be construed to prohibit or prevent
the City from responding to requests for public records related to such attempts by other cities or
towns

A. In consideration of the rights granted the District under this Franchise, the District
shall pay to the City a franchise payment (“Franchise Payment”) beginning the ?rst day of the ?rst
month occurring at least thirty (30) days after the Effective Date of this Franchise, subject to the
provisions of Section l4(B) herein, as follows:

(1) Two percent (2%) of the District’s Revenue derived from the provision of retail
water in 2017;

(2) Four percent (4%) of the District’s Revenue derived from the provision of retail
water service in 2018; and

(3) Six percent (6%) of the Dist1ict’s Revenue derived from the provision of retail
water service in 2019 and therea?er until the termination of this Franchise,
including any extension of the term of this Franchise.

Franchise Payments shall be paid to the City in bi-monthly installments due and
payable within thirty (30) days following the end of the bi-monthly period.

C. Should the District be prevented by judicial or legislative action from paying any
or all of the Franchise Payments, the District shall be excused from paying that portion of the
Franchise Payment. Should a court of competent jurisdiction declare the Franchise Payment
invalid, in whole or in part, then the District's obligation to pay the Franchise Payments to the City
under this Section shall be terminated in accordance with and to the degree required to comply
with such court action, provided, the Parties agree to meet to discuss alternatives and amendments
to this Franchise to retain the essential purposes of this section. If the Parties are unable to agree
on appropriate amendmentsto this Franchise, the City shall have the right to void Section 14.E. of
this Agreement and may impose an Excise Tax on the District’s Revenue; provided, if any such
Excise Tax exceeds six percent (6%), the District shall have the right to terminate this Franchise
and shall have the right to bring an action to challenge the legal validity of any such Excise Tax.

D. In consideration of the District’s payment of a Franchise Fee and Franchise
Payment to the City as provided herein, and the District’s acceptance of the other terms and
conditions of this Franchise, the City agrees not to exercise, and to forebear, any legal authority it
may have to impose compensation or a rental fee (collectively, “Rental Fee”) upon the District for
the District’s use of the FranchiseArea as provided for in this Franchise.

_12_952Ordinance
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In consideration of the District's payment of a Franchise Payment to the City
provided in Section 14 herein, and the District's acceptance of the other terms and conditions of
this Franchise, the City agrees not to exercise, and to forbear, any legal authority it may have to
impose a utility, business and occupation tax, public utility tax, privilege tax, excise tax or any
other tax (collectively "Excise Tax") upon the District based on the District's revenues,
receipts, or gross income during the term of this Franchise.

F. If a court of competent jurisdiction determines the City may not agree to forbear its
statutory authority to impose an Excise Tax upon the District based on the District's revenues,
gross receipts, or gross income during the term of this Franchise, or may not agree to limit any
such Excise Tax on the District’s revenues, gross receipts, or gross income, and thereafter the City
imposes an Excise Tax on the District, the District shall have the cumulative rights and options, at
its sole election, to (1) terminate this Franchise and the payment of Franchise Payments to the City,
or (2) elect not to terminate this Franchise and may elect to pay any such Excise Tax, provided the
District’s FranchisePayments herein to the City during any period to which the Excise Tax applies
shall be credited against any such Excise Tax the City may impose.

G. The District shall have the right to recover the Franchise Payments
District's ratepayers residing within the City andmay identify the FranchisePayments as a separate
billing item on utility customer billings.

H. The District agrees while this Franchise is in effect that it will not pursue or support
any legal challenge to the Franchise Payment set forth herein.

1. If the District determines to bill the City for ?re suppression water facilities as
de?ned in RCW 70.3 15.020 (1) during the term of this Franchise, the City shall have the right, at
its sole discretion, to terminate this Franchise, including the right to receive Franchise Payments
from the District.

Section 15. Comgliance with Codes and Regulations.

J. If the District fails to pay any fee required under this Franchise within ninety (90)
days after the due date thereof, there shall be added to such fee a penalty of 1.5 percent (1.5%) of
the amount of such fee.

A. The rights, privileges and authority herein granted are subject to and governed by
this ordinance and all other applicable City ordinances and codes, as they now exist or may
herea?er be amended, provided the City shall not unreasonably affect or modify any portion of
this Franchisewithout District's written approval. Nothing in this ordinance limits the City's lawful
power to exercise its police power to protect the safety and welfare of the general public or deprive
the City of any powers, rights, or privileges it now has or may later acquire in the future to regulate
the use of and to control the City road rights-of-way covered by this Franchise. Any location,
relocation, erection or excavation by District shall be performed by District in accordance with
applicable federal, state and City rules and regulations, including the City public works policies
andpre-approved plans, and any required permits, licenses or regulatory fees, and applicable safety
standards then in effect or any Memorandum of Understanding with District.
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by law; provided, however, nothing in this paragraph shall be construed to limit the City's or the
District’s right to indemni?cation under Section 7 of this Agreement.

Section 29. Governing Law/Venue.

This Franchise shall be governed by the laws of the State of Washington. Any suit to
in King County Superior Court, Kingenforce or relating to this Agreement shall only be ?led

County, Washington.

Section 30. Entire Agreement.

Section 31. Amendment.

extent contains terms and

of this Franchise and

This Franchise constitutes the entire understanding and agreement between ?ie parties as
to the subject matter herein and no other agreements or understandings,written or otherwise, shall
be binding upon the parties upon execution and acceptance hereof.

This Franchise may be amended only by written signedby both Parties, which
speci?cally states that it is an amendment to this Franchise, and is approved and executed in
accordance with the laws of the State of Washington. Without limiting the generality of the
foregoing, this Franchise (including,without limitation, Section 7 “Indemnity”above) shall govern
and supersede and shall not be changed, modi?ed, deleted,added to, supplemented or otherwise
amended by any permit, approval, license, agreement or other document required by or obtained
from the City in conjunction with the exercise (or failure to exercise) by District of any and all
rights, bene?ts, privileges, obligations, or duties in and under this Franchise, unless such permit,
approval, license, agreement or document speci?cally:

(1) References this Franchise; and

(2) States that it supersedes this Franchise to the it
conditions which change,modify, delete, add to, supplement or otherwise amend the terms
and conditions of this Franchise.

In the event of any con?ict or inconsistency between the provisions
the provisions of any such permit, approval, license, agreement or other document that does not
comply with Subsections (1) and (2) referenced immediately above, the provisions of this
Franchise shall control.

The City Clerk is hereby authorized and directed to forward certified copies of this
ordinance to the District as set forth in this ordinance. District shall have thirty (30) days ?'om the
receipt of the certi?ed copy of this ordinance to accept in writing the terms of the Franchise granted
to the District by this ordinanceand ?le with the City Clerk the Statement of Acceptance, attached
hereto as Exhibit “A,” and incorporated by reference.

Section 33. District Acceptance of Franchise.

Ordinance 9 5 2 -19-
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District shall have no rights under this Franchise nor shall District be bound by the terms
and conditionsof this Franchise unless District shall, within thirty (30) days after the effective date
of the ordinance, ?le with the City its written acceptance of this Franchise.

Section 34. Effective Date of Ordinance.

This ordinance shall take effect ?ve (5) days after passage and publication of an approved
summary thereof consisting of the title.

Section 35. Effective Date of Franchise.

The terms and conditions of this ordinance shall not be binding on the City and the District
unless the District Board of Commissioners within thirty (30) days of the effective date of this
ordinance adopts a resolution accepting this Franchise, and the date of the adoption of such
resolution by the District Board of Commissioners shall be the effective date ("Effective Date") of
the Franchise.

PASSED BY THE CITY COUNCIL OF THE CITY OF NORMANDY PARK THIS
DAY OF APRIL, 2017; AND SIGNED IN AUTHENTICATION OF ITS PASSAGE THIS

DAY OF APRIL, 2017.

D—~_s—A,...._.J()°‘-*-*-—’~—
Debbie Burke, City Clerk

APPROVED AS TO FORM:
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