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backhaul and leasing of its Facilities to third parties (the “Services”). No right to install

any facility, infrastructure, wires, lines, cables, or other equipment, on any City property

other than a Right-of-Way, or upon private property without the owner’s consent, or upon

any City, public or privately owned utility poles or conduits is granted herein. Nothing

contained within this Franchise shall be construed to grant or convey any right, title, or

interest in the Rights-of-Way of the City to Franchisee other than for the purpose of

providing the Services, nor to subordinate the primary use of the Right—of—Wayas a public

thoroughfare. lf Franchisee desires to expand the Services provided within the City, it

shall provide written notification of the addition of such services prior to the addition of the

service; provided, however, that Franchisee may not offer Cable Services as defined in

47 U.S.C. § 522(6) or deploy Personal Wireless Facilities, without obtaining a new

franchise or an amendment to this Franchise.

2.2 As described in Section 8, construction is not authorized without the

appropriate permits, leases, easements, or approvals. ThisFranchise does not and shall

not convey any right to Franchisee to install its Facilities on, under, over, across, or to

othen/vise use City owned or leased properties of any kind outside of the incorporated

area of the City or to install Facilities on, under, over, across, or othen/vise use any City

owned or leased property other than the City’s Rights-of-Way. This Franchise does not

convey any right to Franchisee to install its Facilities on, under, over, or across any facility

or structure owned by a third—partywithout such written approval of the third-party.

Further this Franchise does not convey any right to continue in any streets, avenues,

alleys, roads or public places which are eliminated from the City limits by reason of

subsequent disincorporation or reduction of City limits. No substantive expansions,

additions to, or modifications or relocation of any of the Facilities shall be permitted

without first having received appropriate permits from the City pursuant to Section 8.2. As

of the effective date of this Franchise, Franchisee has no owned Facilities located in the

City’s Rights-of-Way.

2.3 Franchisee shall have the right, without prior City approval, to offer or

provide capacity or bandwidth to its customers consistent with this Franchise provided:

(a) Franchisee at all times retains exclusive control over its

telecommunications system, Facilities and Services and remains responsible for
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to locate, and if reasonably determined necessary by the City, to excavate and expose its

Facilities for inspection so that the Facilities’ location may be taken into account in the

improvement design. The decision as to whether any Facilities need to be relocated in

order to accommodate the City’s improvements shall be made by the City upon review of

the location and construction of Franchisee’s Facilities. The City shall provide Franchisee

at least fourteen (14) days’ written notice prior to any excavation or exposure of Facilities.

5.3 Ifthe City determines that the project necessitates the relocation of

Franchisee’s existing Facilities, the City shall:

(a) At least forty five (45) days prior to commencing the project,

provide Franchisee with written notice requiring such relocation; provided, however, that

in the event of an emergency situation, defined for purposes of this Franchise as a

condition posing an imminent threat to property, life, health, or safety of any person or

entity, the City shall give Franchisee written notice as soon as practicable; and

(b) At least forty five (45) days prior to commencing the project,

provide Franchisee with copies of pertinent portions of the plans and specifications for the

improvement project and a proposed location for Franchisee’s Facilities so that

Franchisee may relocate its Facilities in other City Rights-of-Way in order to

accommodate such improvement project; and

(c) After receipt of such notice and such plans and specifications,

Franchisee shall use reasonable efforts to complete relocation of its Facilities at least ten

(10) days prior to commencement of the City’s project at no charge or expense to the

City, except as otherwise provided by law. Relocation shall be accomplished in such a

manner as to accommodate the City’s project.

5.4 Franchisee may, after receipt of written notice requesting a relocation

of its Facilities, submit to the City written alternatives to such relocation. Such

alternatives must be submitted to the City at least thirty (30) days prior to commencement

of the project, but Franchisee shall in no event have less than thirty (30) days after receipt

of such notice to submit written alternatives to the City. The City shall evaluate the

alternatives and advise Franchisee in writing ifone or more of the alternatives are suitable
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to accommodate the work that would otherwise necessitate relocation of the Facilities. If

so requested by the City, Franchisee shall submit at its sole cost and expense additional

information to assist the City in making such evaluation. The City shall give each

alternative proposed by Franchisee full and fair consideration.

5.5 In the event the City ultimately determines that there is no other

reasonable or feasible alternative, Franchisee shall relocate its Facilities as othenlvise

provided in this Section 5. In addition to the City's rights under Section 5.7 and Section

5.9, Franchisee’s failure to relocate or delay in such relocation upon the City’s

determination and schedule (barring an event beyond the reasonable control of

Franchisee), may make Franchisee liable for any claims, expenses or damages due to

such failure or delay brought by the City’s third party contractor

5.6 The provisions of this Section 5 shall in no manner preclude or

restrict Franchisee from making any arrangements it may deem appropriate when

responding to a request for relocation of its Facilities by any person or entity other than

the City, where the facilities to be constructed by said person or entity are not or willnot

become City—owned,operated, or maintained facilities, provided that such arrangements

do not unduly delay a City construction project.

5.7 Franchisee will indemnify, hold harmless, and pay the costs of

defending the City, in accordance with the provisions of Section 17, against any and all

claims, suits, actions, damages, or liabilities for delays on City construction projects

caused by or arising out of the failure of Franchisee to remove or relocate its Facilities in

a timely manner; provided, that Franchisee shall not be responsible for damages due to

delays caused by circumstances beyond the control of Franchisee or the gross

negligence, willfulmisconduct, or unreasonable delay of the City or the negligence, willfu
l

misconduct or delay by any unrelated third party.

5.8 Whenever any person shall have obtained permission from the City

to use any Right—of-Wayfor the purpose of moving any building, Franchisee, upon thirty

(30) days’ prior written notice from the City, shall raise, remove, or relocate to another

part of the Right-of-Way, at the expense of the person desiring to move the building, any

of Franchisee’s Facilities that may obstruct the removal of such building.
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7.3 All books, records, maps, and other documents maintained by

Franchisee with respect to its Facilities within the Rights-of-Way and compliance with this

Franchise shall be made available for inspection by the City at reasonable times and

intervals; provided, however, that nothing in this Section 7.3 shall be construed to require

Franchisee to violate state or federal law regarding customer privacy, nor shall this

Section 7.3 be construed to require Franchisee to disclose proprietary or confidential

information without adequate safeguards for its confidential or proprietary nature. Unless

othen/vise prohibited by State or federal law, nothing in this Section 7.3 shall be construed

as permission to withhold relevant customer data from the City that the City requests in

conjunction with a tax audit or review; provided, however, Franchisee may redact

identifying information such as names, street addresses (excluding City and zip code),

Social Security Numbers, or Employer identification Numbers related to any

confidentiality agreements Franchisee has with third parties.

7.4 Franchisee shall not be required to disclose information that it

reasonably deems to be proprietary or confidential in nature; provided, however,

Franchisee shall disclose such information necessary to comply with a utilitytax audit, in

the event the City is permitted to charge fees as further described in Section 16.1, or as

othenNise required in this Franchise. Franchisee shall be responsible for clearly and

conspicuously identifying any records disclosed pursuant to Section 7.3 as confidential or

proprietary (if they are), and shall provide a brief written explanation as to why such

information is confidential and how it may be treated as such under State or federal law.

In the event that the City receives a public records request under Chapter 42.56 RCW or

similar law for the disclosure of information Franchisee has designated as confidential,

trade secret, or proprietary, the City shall promptly provide written notice of such

disclosure so that Franchisee can take appropriate steps to protect its interests. The City

agrees to keep confidential any proprietary or confidential books or records to the extent

permitted by law. Nothing in this Section 7.4 prohibits the City from complying with

Chapter 42.56 RCW or any other applicable law or court order requiring the release of

public records, and the City shall not be liable to Franchisee for compliance with any law

or court order requiring the release of public records. The City shall comply with any

injunction or court order obtained by Franchisee that prohibits the disclosure of any such

confidential records; however, in the event a higher court overturns such injunction or
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commence within any Rights-of-Way without a permit. except as otherwise provided in

this Franchise.

8.3 If Franchisee shall at any time plan to make excavations in any area

covered by this Franchise and as described in this Section 8.3, the Franchisee shall

afford the City, upon receipt of a written request to do so, an opportunity to share such

excavation, PROVIDED THAT:

(a) Such joint use shall not unreasonably delay the work of

Franchisee causing the excavation to be made;

(b) Such joint use shall be arranged and accomplished on terms

and conditions satisfactory to both parties; and

(c) Franchisee may deny such request for safety reasons.

8.4 Except for emergency situations, Franchisee shall give at least seven

(7) days’ prior notice of intended construction to residents in the affected area. Such

notice shall contain the dates, contact number, nature and location of the work to be

performed. At least twenty-four (24) hours prior to entering private property or streets or

public easements adjacent to or on such private property, Franchisee shall physically post

a notice on the property indicating the nature and location of the work to be performed.

Door hangers are permissible methods of notifications to residents. Franchisee shall

make a good faith effort to comply with the property owner/resident’s preferences, if any,

on location or placement of underground installations (excluding aerial cable lines utilizing

existing poles and existing cable paths), consistent with sound engineering practices.

Following performance of the work, Franchisee shall restore the private property as nearly

as possible to its condition prior to construction, except for any change in condition not

caused by Franchisee. Any disturbance of landscaping, fencing, or other improvements

on private property caused by Franchisee’s work shall, at the sole expense of Franchisee,

be promptly repaired and restored to the reasonable satisfaction of the property

owner/resident. Notwithstanding the above, nothing herein shall give Franchisee the right

to enter onto private property without the permission of such private property owner, or as

othen/vise authorized by applicable law.

{ERZ1565276.DOCX;4/0O092.08OO14/ }

Ordinance 956, Page 13 of 40



'
1-;

am : . _

n

n

, .

8.5 Franchisee shall at all times comply with the safety requirements

contained in Section 10 and all applicable federal, State and local safety requirements.

8.6 Franchisee may trim trees upon and overhanging on Rights-of-Way,

streets, alleys, sidewalks, and other public places of the City so as to prevent the

branches of such trees from coming in contact with Franchisee’s Facilities. The right to

trim trees in this Section 8.6 shall only apply to the extent necessary to protect above

ground Facilities. Franchisee shall ensure that its tree trimming activities protect the

appearance, integrity, and health of the trees to the extent reasonably possible.

Franchisee shall be responsible for all debris removal from such activities. Franchisee

shall prepare and maintain a tree trimming schedule to ensure compliance with this

Section 8.6 and to avoid exigent circumstances where tree cutting, trimming, or removal

is necessary to protect the public safety or continuity of service. Franchisee shall submit

the schedule to the City Manager or his/her designee. Alltrimming, except in emergency

situations, is to be done after the explicit prior written notification and approval of the City

and at the expense of Franchisee. Franchisee may contract for such services, however,

any firm or individual so retained must first receive City approval prior to commencing

such trimming. Nothing herein grants Franchisee any authority to act on behalf of the

City, to enter upon any private property, or to trim any tree or natural growth not owned by

the City. Franchisee shall be solely responsible and liable for any damage to any third

parties’ trees or natural growth caused by Franchisee’s actions. Franchisee shall

indemnify, defend and hold harmless the City from third-party claims of any nature arising

out of any act or negligence of Franchisee with regard to tree and/or natural growth

trimming, damage, and/or removal. Franchisee shall reasonably compensate the City or

the property owner for any damage caused by trimming, damage, or removal by

Franchisee. Except in an emergency situation, all tree trimming must be performed under

the direction of an arborist certified by the International Society of Arboriculture, unless

othen/vise approved by the City Manager or his/her designee.

8.7 Franchisee shall meet with the City and other franchise holders and

users of the Rights-of-Way upon written notice as determined by the City, to schedule and

coordinate construction in the Rights-of-Way. Allconstruction locations, activities, and
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10.1 Franchisee shall. at all times. emplov professional care and shall

install and maintain and use industry-standard methods for preventing failures and

accidents that are likely to cause damage, injuries, or nuisances to the public. All

structures and all lines, equipment, and connections in, over, under, and upon the Rights-

of-Ways, wherever situated or located, shall at all times be kept and maintained in a safe

condition. Franchisee shall comply with all federal, State, and City safety requirements,

rules, regulations, laws, and practices, and employ all necessary devices as required by

applicable law during the construction, operation, maintenance, upgrade, repair, or

removal of its Facilities. By way of illustration and not limitation, Franchisee shall also

comply with the applicable provisions of the National Electric Code, National Electrical

Safety Code, FCC regulations, and Occupational Safety and Health Administration

(OSHA) Standards. Upon reasonable notice to Franchisee, the City reserves the general

right to inspect the Facilities to evaluate if they are constructed and maintained in a safe

condition.

10.2 If an unsafe condition or a violation of Section 10.1 is found to exist,

and becomes known to the City, the City agrees to give Franchisee written notice of such

condition and afford Franchisee a reasonable opportunity to repair the same. If

Franchisee fails to start to make the necessary repairs and alterations within the time

frame specified in such notice (and pursue such cure to completion), then the City may

make such repairs or contract for them to be made. Allcosts, including administrative

costs, incurred by the City in repairing any unsafe conditions shall be borne by

Franchisee and reimbursed to the City pursuant to Section 15.3 and Section 15.4.

10.3 Additional safety standards include:

(b) All installations of equipment, lines, and ancillary facilities shall

be installed in accordance with industry-standard engineering practices and shall comply

with all federal, State, and local regulations, ordinances, and laws.

(a) Franchisee shall endeavor to maintain all equipment lines and

facilities in an orderly manner, including, but not limited to, the removal of all bundles of

unused cable on any aerial facilities.
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<‘(d) Umbrella liability policy with limits not less than $1,000,000 per

occurrence and $5,000,000 in the aggregate.

18.2 Any deductibles or self—insuredretentions must be declared to and

approved by the City. Such approval shall not be unreasonably withheld or delayed. The

City acknowledges that Franchisee’s current deductibles are subject to change based on

business needs and the commercial insurance market. Payment of deductible or self-

insured retention shall be the sole responsibility of Franchisee. Additionally, Franchisee

shall pay all premiums for the insurance on a timely basis. Franchisee may utilize primary

and umbrella liability insurance policies to satisfy the insurance policy limits required in

this Section 18. Franchisee’s umbrella liability insurance policy shall provide “fo|low form”

coverage over its primary liability insurance policies.

18.3 The insurance policies, with the exception of Workers’ Compensation

and Emp|oyer’s Liabilityobtained by Franchisee shall include the City, its officers,

officials, employees, and volunteers (“Additional insureds”), as an additional insured with

regard to activities performed by or on behalf of Franchisee. The coverage shall contain

no special limitations on the scope of protection afforded to the Additional insureds. in

addition, the insurance policy shall contain a clause stating that coverage shall apply

separately to each insured against whom a claim is made or suit is brought, except with

respect to the limits of the insurer’s liability. Franchisee shall provide to the City prior to or

upon acceptance either (1) a true copy of the blanket additional insured endorsement for

the commercial general liabilitycommercial automobile liabilityand excess/umbrella

insurance policies required in this Section 18 and providing that such insurance shall

apply as primary insurance on behalf of the Additional insureds or (2) a true copy of the

blanket additional insured clause from the policies. Receipt by the City of any certificate

showing less coverage than required is not a waiver of Franchisee’s obligations to fulfill

the requirements. Franchisee’s insurance shall be primary insurance with respect to the

Additional insureds, and the endorsement should specifically state that the insurance is

the primary insurance. Any insurance maintained by the Additional insureds shall be in

excess of Franchisee’s insurance and shall not contribute with it.

18.4 Upon receipt of notice from its insurer(s) Franchisee shall use all

commercially reasonable efforts to provide the City with thirty (30) days prior written
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without written approval by the City. Any plan for abandonment or removal of

Franchisee’s Facilities must be first approved by the City Manager or his/her designee,

and all necessary permits must be obtained prior to such work. Franchisee shall restore

the Rights-of-Way to at least the same condition the Rights-of-Way were in immediately

prior to any such installation, construction, relocation, maintenance or repair, provided

Franchisee shall not be responsible for any changes to the Rights-of-Way not caused by

Franchisee or any person doing work for Franchisee. Franchisee shall be solely

responsible for all costs associated with removing its Facilities.

19.2 Notwithstanding Section 19.1 above, the City may permit

Franchisee’s improvements to be abandoned and placed in such a manner as the City

may prescribe. Upon permanent abandonment, and Franchisee’s agreement to transfer

ownership of the Facilities to the City, Franchisee shall submit to the City a proposal and

instruments for transferring ownership to the City.

19.3 Any Facilities which are not removed within one hundred (120) days

of either the date of termination or revocation or the date the City issued a permit

authorizing removal, whichever is later, shall automatically become the property of the

City. Any costs incurred by the City in safeguarding such Facilities or removing the

Facilities shall be reimbursed by Franchisee. Nothing contained within this Section 19

shall prevent the City from compelling Franchisee to remove any such Facilities through

judicial action when the City has not permitted Franchisee to abandon said Facilities in

place.

19.4 If Franchisee leases a pole in the Right-of-Way from a landlord and

such landlord builds a replacement pole for the existing pole, and the landlord provides

notice to the Franchisee to remove its facilities from such pole, then Franchisee shall

remove or relocate its Facilities within ninety (90) days of such notification from the

landlord or as soon as practicable thereafter, provided Franchisee is using good faith

efforts to complete such work and provided further, that utilities above Franchisee’s

Facilities have been removed (if such prior removal is required for Franchisee to

technically remove its Facilities).
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declarino a revocation for breach of the conditions. In addition to any other remedy

provided in this Franchise, Franchisee reserves the right to pursue any remedy available

at law or in equity to compel or require the City, its officers, employees, volunteers,

contractors and other agents and representatives, to comply with the terms of this

Franchise. Further, all rights and remedies provided herein shall be in addition to and

cumulative with any and all other rights and remedies available to either the City or

Franchisee. Such rights and remedies shall not be exclusive, and the exercise of one or

more rights or remedies shall not be deemed a waiver of the right to exercise at the same

time or thereafter any other right or remedy. Provided, further, that by entering into this

Franchise, it is not the intention of the City or Franchisee to waive any other rights,

remedies, or obligations as provided by law, equity or othen/vise, and nothing contained in

this Franchise shall be deemed or construed to affect any such waiver. The parties

reserve the right to seek and obtain injunctive relief with respect to this Franchise to the

extent authorized by applicable law and that the execution of this Franchise shall not

constitute a waiver or relinquishment of such right. The parties agree that in the event a

party obtains injunctive relief, neither party shall be required to post a bond or other

security and the parties agree not to seek the imposition of such a requirement.

21.2 Ifeither party violates or fails to comply with any of the provisions of

this Franchise, or a permit issued as required by Section 8.2, or should it fail to heed or

comply with any notice given to such party under the provisions of this Franchise (the

“Defaulting Party"), the other Party (the “Non-defaulting Party”) shall provide the

Defaulting Party with written notice specifying with reasonable particularity the nature of

any such breach and the Defaulting Party shall undertake all commercially reasonable

efforts to cure such breach within thirty (30) days of receipt of notification. Ifthe Non-

defaulting Party reasonably determines the breach cannot be cured within thirty (30)

days, the Non-defaulting Party may specify a longer cure period, and condition the

extension of time on the Defaulting Party's submittal of a plan to cure the breach within

the specified period, commencement of work within the original thirty (30) day cure

period, and diligent prosecution of the work to completion. Ifthe breach is not cured withi
n

the specified time, or the Defaulting Party does not comply with the specified conditions,

the Non-defaulting Party may pursue any available remedy at law or in equity as provided

in Section 21.1 above, or in the event Franchisee has failed to timely cure the breach, the
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Section 39. Corrections b Cit Clerk or Code Reviser. Upon approval of the City

Attorney, the City Clerk and the code reviser are authorized to make necessary

corrections to this ordinance, including the correction of clerical errors; ordinance, section

or subsection numbering; or references to other local, state or federal laws, codes, rules,

or regulations.

Section 40. Effective Date. This ordinance shall take effect and be in force five (5)

days from and after its passage and publication as provided by law.

PASSED BY THE CITY COUNCIL OF THE CITY OF NORMANDY PARK THIS 10"
‘DAY OF OCTOBER, 2017; ANDSIGNED IN AUTHENTICATION OF ITS PASSAGE

THIS 10"‘DAY OF OCTOBER, 2017.

Bishoff Chicquette Waters Sipes-Marvin Munslow West Hohimer
/ ./ ./ ./ /

Attest: ‘§L_A.
' Y‘?>

\.>.:\Debbie Burke, City Clerk

APPROVED AS TO FORM:

Jo anC ' qu , ayor








